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DOCKET NO. 11901-U 

In Re: Petition of MCImetro Access Transmission Services, LLC and MCI 
WorldCom Communications, Inc. for Arbitration of Certain Terms 
and Conditions of Proposed Agreement with BellSouth 
Telecommunications, Inc. Concerning Interconnection and Resale 
Under the Telecommunications Act of 1996. 

ORDER ON COMPLAINT 

BY THE COMMISSION: 

On April 29,2002, MCImetro Access Transmission Services and MCI WorldCom 
Communications, Inc. (collectively “MCI”) filed with the Georgia Public Service 
Commission (“Commission”) a Complaint against BellSouth Telecommunications, Inc. 
(“BellSouth”). MCI claimed that BellSouth was refusing to provide its digital subscriber 
line (“DSL”) service, known as “FastAccess,” to MCI users over the high frequency 
portion of their telephone lines. (MCI Complaint, p. 1). MCI requested that the 
Commission order BellSouth to discontinue this practice and to permit MCI to provide 
what is known as UNE-PI voice over the same lines over which BellSouth provides its 
DSL service. a. at 8. 

I. JURISDICTION AND PROCEEDINGS 

A. Jurisdiction 

The Commjssion has general jurisdiction over this matter pursuant to O.C.G.A. 
$ 5  46-2-20(a) and (b), which vests the Commission with authority over all 
telecommunications camers in Georgia. O.C.G.A. 5 46-5-168 vests the Commission 
with jurisdiction in specific cases in order to implement and administer the provisions of 
the State Act. The Commission also has jurisdiction pursuant to Section 252 of the 
Federal Telecommunications Act of 1996 (“Federal Act”). Since the Interconnection 
Agreement between the parties was approved by Order of the Commission on December 
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14, 2001, a Complaint that a party is in violation of the Agreement equates to a claim that 
a party is out of compliance with a Commission Order. The Commission is authorized to 
enforce, and to ensure compliance with its orders pursuant to O.C.G.A. Sections 46-2- 
20(b), 46-2-91 and 46-5-169. The Commission has enforcement power and has an 
interest in ensuring that its Orders are upheld and enforced. Campaim for a Prosperous 
Georgia v. Georgia Power Company 174 Ga. App. 263,264,329 S.E.2d 570 (1985). 

BellSouth raised arguments that the Commission did not have jurisdiction to grant 
the relief sought by MCI in this docket. First, BellSouth argued that the Commission 
does not have authority to grant the complaint because its DSL service is a non-regulated 
enhanced service that is not within the jurisdiction of this Commission. (BellSouth Brief, 
p. 6). This argument misconstrues the nature of the alleged harm and the action MCI 
requests that the Commission take. MCI’s claim is that BellSouth refuses to provide its 
DSL service to MCI voice customers. This alleged practice would impact local voice 
competition. A situation in which a voice customer receives a benefit for receiving 
service with one provider, or conversely, is punished for receiving voice service from 
another, has a foreseeable impact on that customer’s choice of provider. The 
Commission’s jurisdiction over local competition has not been questioned. The 
Commission has the authority “necessary to implement and administer the express 
provisions of [the State Act] through rule-making proceedings and orders in specific 
cases.” O.C.G.A. 5 46-5-168(a). MCI has raised in its complaint a specific provision of 
the State Act that prohibits companies electing alternative regulation fiom engaging in 
“any anticompetitive act or practice including but not limited to price squeezing, price 
discrimination, predatory pricing, or tying arrangements, as such terms are commonly 
applied in antitrust law.” O.C.G.A. 46-5-169(4). The issues raised in the Complaint 
are well within the Commission’s jurisdiction. 

BellSouth also argues that the relief sought by MCI is inconsistent with its 
Federal Communications Commission (“FCC”) Tariff No. 1, 77.21 7(A). (BellSouth 
Brief, p. 6) .  MCI counters that the tariff was not entitled to deference because BellSouth 
filed the tariff in its discretion. (MCI Brief, p. 24). BellSouth argues that its tariff 
“requires the existence of an ‘in-service, Telephone Company [i.e., BellSouth] provided 
exchange line facility.”’ (BellSouth Brief, p. 6 quoting BellSouth FCC Tariff No. 1, 
77.217(A)). MCI notes that the tariff defines “in-service exchange line facility as ‘the 
serving Central Office line equipment and all the plant facilities up to and including the 
Telephone Company-provided Network Interface Device WID).”’ (MCI Brief, p. 24, 
quoting BellSouth FCC Tariff No. 1 77.217). MCI concludes that UNE-P fits into this 
category because “BellSouth is the wholesale provider of UNE-P facilities and a UNE-P 
arrangement includes the Central Office line equipment and all the plant facilities up to 
and including the NID.” Id. 

BellSouth’s argument is that its FCC tariff preempts the Commission from 
granting the relief requested because it construes the tariff to prohibit MCI from 
providing voice service over the same line that it provides DSL service. The touchstone 
of any preemption analysis is Congressional purpose. See, Oxygenated Fuels Association 
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Incorporated v. Gray Davis, 331 F.3d 665, 668 (9” Cir. 2003). That BellSouth drafted 
this tariff impacts the analysis of whether the FCC intended to prohibit this practice, or 
whether the FCC in approving this language did not identify the issue that BellSouth 
argues before this Commission. This distinctlon is highlighted by the cross-examination 
of BellSouth witness, Joseph Ruscilli, on BellSouth’s FCC tariff. 

Q (MCI Counsel) Now one thing about this language is that it 
describes what BellSouth contemplates with respect to the design, 
maintenance and operahon of its ADSL service; not what is 
required, correct? 

(Mr. Ruscilli) Well, yes and no. I wrote tariffs for a period of time 
for BellSouth and for its long distance company. What this is 
telling you, and if you read a little bit prior to it where it talks 
about the overlay, is that the design of this tariff is built around this 
set of assumptions. That is, it’s contemplating that this is an in- 
serve telecommunications telephone company provided line and 
that you’ve got these kinds of circuits and then as you drive 
through the tariff, you’re this kind of provider and you can handle 
this many lines and expertise. So it’s outlining in general terms, 
when we designed this tar@ this is what we were thinking of 
doing 

(Tr. 312). (emphasis added). 

The Commission is unwilling to read into BellSouth’s FCC tariff meaning that is not 
apparent from the language of the tariff itself. For BellSouth to prevail on a preemption 
argument based on what it claims to have intended when it drafted the language of a tariff 
that the FCC later approved is unfair to other parties. The relevant question is what the 
FCC intended in approving the tariff. In its effort to discern the intent of the FCC in 
approving BellSouth’s tariff, the Commission will limit its analysis to the actual language 
of the tariff. 

A 

In order to find preemption, there must either be “express preemption,” in which 
the intent to preempt state law is explicitly stated, “field preemption,” in which federal 
regulation is pervasive to the degree that the intent to occupy the field exclusively may be 
inferred, or “conflict preemption,” in which it is impossible to comply with both state and 
federal law. Lewis v. Brunswick Cow., 107 F.3d 1494, at 1500 (11” Cir. 1996). 
BellSouth’s apparent argument is that the last of these three, conflict preemption, 
prevents this Commission from ordering BellSouth to discontinue the complained of 
practice. However, BellSouth has failed to rebut the explanation offered by MCI as to 
why no conflict exists. Even under BellSouth’s construction of the tariff, all that is 
required on this issue is for the end-user to be served by an existing, in-service Telephone 
Company provided exchange line facility. The UNE-P arrangement that BellSouth 
provides to MCI meets the tariff‘s definition of an in-service exchange line facility. The 
tariff does not state that the customer cannot receive service fiom an exchange line 
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facility that BellSouth provides at the wholesale level to a competitive local exchange 
carrier. 

For the reasons stated above, the Commission finds that it has jurisdiction to pant 
the relief sought in this docket. 

B. Proceedings 

This proceeding was initiated on April 29, 2002 when MCI filed a Complaint 
against BellSouth. MCI’s complaint included two counts. The first count charged that 
BellSouth’s practice violated the nondiscriminatory provisions in the parties’ 
interconnection agreements. a. 1715-19. The two interconnection agreements in 
question are identical in all material respects, except that one is signed by MCImetro and 
the other is signed by MCI WorldCom. Id. at 116. The second count charged that 
BellSouth’s practice violated the Telecommunications and Competition Development Act 
of 1995, O.C.G.A. 5 46-5-160, s. (the “State Act”), specifically O.C.G.A. 5 46-5- 
169(4), which prohibits BellSouth kom engaging in “any anticompetitive act or practice 
including but not limted to price squeezing, price discrimination, predatory pricing, or 
tying arrangements, as such terms are commonly applied in antitrust law.” Id. at 7120- 
21. MCI requested that the Commission order BellSouth to stop refusing to provide 
FastAccess to MCI voice customers over the high frequency portion of their voice lines, 
to order BellSouth to permit MCI to provide UNE-P voice service over the same lines 
BellSouth uses to provide FastAccess service, and to order such further relief as the 
Commission deems just and appropriate. a. at p. 8. On May 29, 2002, BellSouth filed 
its Answer to the Complaint. In its Answer, BellSouth contended that MCI’s policy was 
both factually and legally flawed. (BellSouth Answer, p. 1). Further, BellSouth claimed 
that its policy was consistent with both state and federal law. Id. 

The Commission assigned the matter to a Hearing Officer on July 23, 2002. On 
August 22, 2002, the Hearing Officer entered a Consent Schedule addressing discovery 
and the filing of pre-filed testimony. Finding that the Complaint raised issues of 
significant policy importance, the Commission issued an order on September 13, 2002 
stating that the full Commission would hear the matter. On October 17, 2002, AT&T 
Communications of the Southern States, LLC petitioned for intervention in the docket. 

On February 10-11, 2003, the Commission held hearings on MCI’s complaint. 
The Commission heard argument of counsel and testimony from witnesses. BellSouth, 
MCI and the Consumers’ Utility Counsel Division of the Governor’s Office of Consumer 
Affairs (“CUC”) submitted briefs on April 11, 2003. The Commission has before it the 
testimony, evidence, arguments of counsel and all appropriate matters of record enabling it 
to reach its decision. 
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11. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. COUNT 1: VIOLATION OF INTERCONNECTION AGREEMENTS 

In its Complaint, MCI referenced provisions of the parties’ interconnection 
agreements that it charged BellSouth’s policy violated. (MCI Complaint, 77 17-18). 

BellSouth agrees that it shall provide to MCIm on a 
nondiscriminatory basis unbundled Network Elements and 
auxiliary services as set forth in this Agreement. . . . BellSouth 
further agrees that these services, or their functional components, 
must contain all the same features, functions and capabilities and 
be provided at a level of quality at least equal to the level which it 
provides to itself, its Affiliates, and other telecommunications 
camers. 

Interconnection Agreements, Part A, Section 12.2. 

BellSouth shall offer Network elements to MCIm on an unbundled 
basis at rates and on terms and condhons that are just, reasonable, 
and nondiscriminatory and in accordance with the terms and 
condihons of this Agreement. BellSouth shall provide MCIm with 
unbundled Network Elements of at least the same level of quality 
as BellSouth provides itself, its Customers, subsidiaries, or 
Affiliates, or any third party. 

Interconnection Agreements, Attachment 3 ,  Section 2.1. 

MCI argues that BellSouth’s policy is discriminatory in violation of the parties’ 
interconnection agreements because BellSouth provides FastAccess over its own loops 
but not those leased to MCI. (MCI Brief, p. 20). MCI also claims a violation of 
Attachment 3, Section 2.1 because under its policy BellSouth does not provide MCI 
UNE-P loops that are “of at least the same level of quality as BellSouth provides itself, its 
Customers, subsidiaries, or Affiliates, or any third party.” a. The unbundled network 
element in question in this Complaint is the line that MCI leases from BellSouth. In 
accordance with the parties’ interconnection agreements, BellSouth must provide the line 
to MCI on a nondiscriminatory basis. It is undisputed that under BellSouth’s policy an 
MCI voice customer cannot receive BellSouth’s service; whereas a BellSouth voice 
customer may receive this service. Discrimination is not only present in this policy, but 
discrimination the policy. Precisely because it is a line leased by MCI to serve an MCI 
voice customer, BellSouth will not allow its DSL service to be provided over the line. 

BellSouth responds with two independent arguments for why its policy does not 
violate Part A Section 12.2 of the Interconnection Agreements. First, BellSouth argues 
that BellSouth and MCI voice customers are not similarly situated because BellSouth 
customers are served over a line owned by BellSouth and MCI customers are served by a 
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line leased from BellSouth by MCI. (BellSouth Brief, p. 34). BellSouth argues that the 
relevance of this distinction is that MCI determines the services to offer on the line that it 
leases from BellSouth. Id. In essence, BellSouth defends this practice, even if it involves 
discrimination, because it claims that the groups of customers involved are not similarly 
situated. For an argument that discrimination is justified because the discrimination does 
not occur between those similarly situated, the distinction cited must be relevant. See, 
e.g., Enslev-Gaines v. Runvon, 100 F.3d 1220 (6” Cir. 1996); Young v. Along, 123 Ore. 
App. 74 (1993); Estate of Antonios Legatos v. Bank of California, 1 Cal. App. 3d 657 
(1969). The distinction BellSouth relies upon is that the customers that cannot receive 
BellSouth’s DSL service receive voice service via a line leased by MCI, and that 
therefore, MCI makes the decision of what services can be offered over the line. 
(BellSouth Brief, p. 14). Of course, by virtue of BellSouth’s policy MCI cannot choose 
to have BellSouth’s DSL served over its line. This point alone is sufficient to 
demonstrate that BellSouth’s distinction is not relevant. It does not matter that MCI 
leases the line if BellSouth can still prevent MCI voice customers from receiving the 
same services that BellSouth’s voice customers can. 

Moreover, the record reflects that BellSouth maintained a distinct advantage over 
its competitors in building a DSL network in Georgia as a result of its position as the 
incumbent local exchange carrier and monopoly provider of voice service. (Tr. 165). 
The record demonstrates that BellSouth has a large majority of the DSL customers in 
Georgia, and, as will be discussed in detail later, that BellSouth possesses market power 
in Georgia’s high speed internet market. (MCI Exhibit 5, BellSouth Trade Secret Exhibit 
14). To be clear, it is not necessary for the purposes of finding BellSouth in violation of 
its interconnection agreements with MCI to determine that BellSouth has market power 
in the relevant market. However, independent of any market power analysis, 
consideration of BellSouth’s substantial presence in the high speed internet market 
emphasizes that the distinction that BellSouth tries to draw to evade a claim that its 
policy is discriminatory is not relevant. As stated above, that it is BellSouth’s decision, 
and not MCI’s, to deprive MCI voice customers of the option of DSL makes the 
distinction that MCI leases the line irrelevant. That BellSouth is the overwhelming 
choice for those customers who wish to select DSL service merely demonstrates the 
degree to which BellSouth’s policy is discriminatory. 

BellSouth’s second argument pertains to decisions of the FCC. BellSouth first 
cites to the FCC order that approved BellSouth’s LouisiandGeorgia Section 271 
Application. The FCC stated that “under [its] rules, the incumbent LEC has no obligation 
to provide DSL service over the competitive LEC’s leased facilities.” In Re: Joint 
Application by BellSouth Corporation, BellSouth Telecommunications, Inc., and 
BellSouth Long Distance, Inc. for Provision of In-Region, InterLATA Services in Georgia 
andLouisiana, CC Docket No. 02-35 (May 15, 2002) (“GA/LA 271 Order”) 1157. The 
FCC states further that it did not find discriminatory BellSouth’s policy of not offenng its 
wholesale DSL service to an ISP or other network services provider on a line provided 
over UNE-P. Id. The FCC reached much the same finding in the context of BellSouth’s 
271 application for Alabama, Kentucky, Mississippi, North Carolina, and South Carolina. 
See, Memorandum Opinion and Order, In re: Joint Application by BellSouth 
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Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. fo r  
Provision of In-Region InterLATA Services in Alabama, Kentucky, Mississippi, North 
Carolina, and South Carolina, WC Docket No. 02-150, FCC 02-260, 7164 (September 
18,2002). 

Both FCC orders state that its rules do not prohibit BellSouth’s practice. MCI’s 
Complaint does not charge that BellSouth’s practice has violated FCC rules. MCI’s 
Complaint states that BellSouth’s policy violates the parties’ interconnection agreements 
and Georgia state law. The FCC did not address those issues and therefore its orders 
have little if any bearing on the Commission’s decision in this docket. As to the FCC’s 
statements that BellSouth’s policy is not discriminatory, these findings did not stem from 
a complaint interpreting an interconnection agreement between the parties, but rather 
BellSouth’s application for authority to provide long-distance services. Examining 
BellSouth for checklist compliance in a 271 proceeding is meaningfully different than 
consideration of a complaint that BellSouth is violating an interconnection agreement 
with a competitor. Moreover, the evidence presented to the Commission in this 
proceeding was not identical to what was presented to the FCC in its review of 
BellSouth’s 271 applications. In fact, the FCC did not hold an evidentiary hearing on this 
issue. (MCI Brief, p. 25). Finally, the FCC decision was a snapshot in time and did not 
indicate that the policies considered permissible for BellSouth to meet its obligations 
would never change. In sum, to argue that the Commission is precluded from finding 
BellSouth’s policy discriminatory in violation of the parties’ interconnection agreement 
would be to conclude that no matter what evidence was presented in this docket 
BellSouth would prevail on this issue. That is not a reasonable conclusion, and it is not 
an intent that can reasonably construed from the FCC’s 271 orders. 

B. COUNT 2: VIOLATION OF STATE LAW 

MCI’s second count charges that BellSouth’s policy violates the State Act, 
specifically 0.C.G A. 5 46-5-169(4). 

This statute provides that: 

A company electing alternative regulation shall not, either directly or 
through affiliated companies, engage in any anbcompetitive act or practice 
including but not limited to price squeezing, price discrimination, 
predatory pricing, or tying arrangements, as such terms are commonly 
applied in antitrust law. 

MCI alleges that BellSouth’s conduct violates both the prohibition against tying 
arrangements and anticompetitive acts or practices in general. The Commission will take 
these claims up separately. 
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1. Tving Arrangement 

In prohibiting companies that elect alternative regulation from engaging in tying 
arrangements, O.C.G.A. 3 46-5-169(4) states that this term shall be construed consistent 
with its application in antitrust law. Tying arrangements coerce the “abdication of a 
buyer’s independent judgment” with respect to the desirability of the tied product. 
Times-Picame Pub. Co. v. United States, 345 US .  594,604 (1953). In doing this, tying 
arrangements insulate the tied product from competition. Id. For these reasons, tying 
arrangements do not fare well under laws prohibiting restraints of trade. Id. at 605. Not 
every refusal to sell two products separately constitutes an antitrust violation. The United 
States Supreme Court has held that “the essential charactenshc of an invalid tying 
arrangement lies in the seller’s exploitation of its control over the tying product to force 
the buyer into the purchase of a tied product that the buyer either did not want at all, or 
might have preferred to purchase elsewhere on different terms.” Jefferson Parish 
Hospital Dist. No. 2 v. Hvde, 466 U.S. 2, 12 (1984). For guidance in determining when 
such an invalid tying arrangement exists, courts have required that in order to establish an 
unlawful tying arrangement, plainhffs must demonstrate the existence of the following 
four elements: “1) that there are two separate products, a ‘tying’ product and a ‘tied’ 
product; 2) that those products are in fact ‘tied’ together -- that is, the buyer was forced to 
buy the tied product to get the tying product; 3) that the seller possesses sufficient 
economic power in the tying product market to coerce buyer acceptance of the tied 
product; and 4) involvement of a ‘not insubstantial’ amount of interstate commerce in the 
market of the tied product.” Tic-X-Press, Inc. v. Omni Promotions Co., 815 F.2d. 1407, 
1414 (11” Cir. 1987). 

Turning to the first component, the tied product is the product that the seller must 
purchase if the seller wants to be able to purchase the tying product. MCI demonstrated 
the tied product is BellSouth’s voice service and the tying product is BellSouth’s DSL 
service. (Tr. 38-39). BellSouth argues that MCI’s tying claim is backwards. That is, 
BellSouth argues that for the tying claim to be illegal it would have to be reqcunng 
customers to purchase its DSL service in order to receive its voice service. (BellSouth 
Brief, p. 39-40). This claim is addressed in detail in the discussion of market power 
below. 

The second cntenon involves whether BellSouth’s policy forces customers to 
purchase BellSouth’s voice service in order to receive BellSouth’s DSL service. 
BellSouth disputes that MCI has established this component. BellSouth argues that MCI 
can resell BellSouth’s voice service to a BellSouth DSL customer. (Tr. 17-18). MCI 
responds that the resale option is not a realistic option. Counsel for MCI argued that, 
“Resale has never been used effectively to serve residential customers on a mass market 
basis. It failed everywhere it was tried on a mass market basis.’’ (Tr. 10). Further, 
MCI’s witness, Sherry Lichtenberg, testified that the companies that have tried to mass 
market resale have either gone out of business or discontinued that strategy. (Tr. 120). 
In addition, Mr. Gillan testified that in light of the “death spiral” that the resale industry 
was undergoing it was not worth re-examining its viability. (Tr. 183). Mr. Gillan 
testified further that resale was fundamentally flawed because it attempted to make the 
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entrant develop a cost structure reflective of the incumbent local exchange company’s 
cost structure. (Tr. 184). CUC agrees with MCI that reselling BellSouth’s voice service, 

(CUC Brief, pp. 6-7). CUC argues that the record in this docket reflects that UNE-P, and 
not resale, has been responsible for the growth in residential competition. Id. at 7. 
BellSouth responds that the financial barriers for resale would not be the same given that 
MCI would not have to offer it to a large percentage of its customers. (Tr. 249). 

- and providing BellSouth’s DSL as an overlay to that resold service is not a viable option. 

An imtial question is whether the viability of an option should be considered in 
this analysis. The Commission concludes that it must consider the viability of the resale 
ophon. Hypothetically, if it was universally agreed upon that success in resale was an 
absolute impossibility, it would make no sense to hold it out as an alternative worthy of 
defeating any tyng claim. An unrealistic option does not reduce the risk of harm. The 
question then becomes whether the evidence demonstrated that resale was not a viable 
option. MCI’s testimony that resale is not a viable option is persuasive. The testimony 
concermng the failure of entrants into the resale market and the general direction of the 
resale business explains MCI’s reluctance to rely upon reselling BellSouth’s voice 
service as a solution to its problem. CUC is correct that the record reflects that it has 
been UNE-P has been responsible for successes in residential competition in Georgia. In 
fact, this conclusion can be gleaned kom the testimony of BellSouth as well as MCI. (Tr. 
161-162, 296). As previously stated, the second component of an illegal tying 
arrangement is to force a buyer to purchase one service in order to receive the other 
service. If the only condition under which this coercion can be avoided requires an 
imprudent business decision, such as investing in a strategy that promises a remote 
chance for success, then in all likelihood the coercion will occur. It is unreasonable to 
blame MCI for not pursuing an option that has been shown to lack viability. 

Independent of the rationale that resale is not a viable option, and perhaps more 
fundamental to a tying analysis, the resale option still involves BellSouth’s voice service. 
In explaimng the resale alternative to UNE-P, counsel for BellSouth stated that “MCI 
could resell BellSouth’s voice service.’’ (Tr. 18). Therefore, BellSouth’s voice and DSL 
services would still be tied even if MCI were to pursue this option. To determine the 
significance of BellSouth allowing the resale option in conjunction with the provisioning 
of its DSL service, it is necessary to examine the differences between UNE-P and resale. 
UNE-P involves a CLEC purchasing network components and developing its own 
configuration to provision its own service. Resale involves a CLEC purchasing 
BellSouth’s service and putting its name on it in place of BellSouth’s. In addition, the 
resale discount is determined under the FCC’s avoided cost methodology. This avoided 
cost methodology means that the incumbent’s monopoly profit is not impacted. 

That MCI can resell BellSouth’s service to a BellSouth DSL customer does not 
excuse the packaging fiom the tying analysis. To conclude otherwise would be to state 
that as long as a company superficially conceals its tying arrangement, then no illegal 
tying has taken place. The resale option does not change that a customer must still 
purchase BellSouth’s voice service to receive BellSouth’s DSL service. Because the 
resale discount is based on BellSouth’s avoided costs, that BellSouth is Willing to provide 
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DSL to a resale customer does not change that before BellSouth will allow a customer to 
receive Its DSL service it requires that it receive its monopoly profit fiom that customer’s 
voice service. For both of the reasons stated above, the Commission determines that the 
second component of an illegal tyng arrangement has been satisfied. 

The third component is that the seller has sufficient economic power in the tying 
product market to coerce buyer acceptance of the tied product. A major point of 
contention between the parties relating to whether BellSouth’s policy constitutes an 
illegal tying arrangement is whether MCI must demonstrate market power. MCI argues 
that it is not necessary to demonstrate market power in order to show that BellSouth’s 
policy represents an illegal tying arrangement. (MCI Brief, p. 17). However, MCI 
maintains that the evidence in this proceeding demonstrates that BellSouth does have 
market power in the appropriate market. For the purposes of this analysis, the 
Commission will assume that it is necessary to demonstrate market power in the relevant 
market. 

Id. 

The first step in resolving whether t h ~ s  element exists is to identify the tying 
product market. MCI states should the Commission determine that a showing of market 
power is necessary the market in question is the DSL market in BellSouth’s Georgia 
temtory. (MCI Brief, pp. 17-1 8). MCI explains that that the other options for high speed 
access to the internet involve “significantly different features.” Id. at 18. MCI also cites 
to the testimony of BellSouth witness, Bill Smith, for the proposition that a substantial 
number of Georgia customers have access to BellSouth’s DSL service and not to cable 
broadband. Id. at FN 18. Finally, MCI argues that the considerable success that DSL has 
had in Georgia in companson to broadband indicates that the services are significantly 
different. Id. at 18. 

BellSouth claims that MCI has not identified the proper market. (BellSouth Brief, 
pp. 40-43). BellSouth argues that the DSL market is not a market within itself because 
there are functional substitutes for this service. Id. at 41. BellSouth further argues that 
other means of internet access may lure customers away &om its DSL service. Id. 
BellSouth specifically cites to cable modem service, satellite and wireless. Id. at 42. 
Finally, BellSouth references the dial-up service alternative to broadband service. Id. at 
43. 

Identifying the proper market is a question of fact. “The product market includes 
the pool of goods or services that enjoy reasonable interchangeability of use and cross- 
elasticity of demand.” Morgan, Strand, Wheeler & Biggs v. Radiology. Ltd., 924 F.2d 
1484 (9” Cir. 1991). For antitrust purposes, defining the product market involves 
identification of the field of competition: the group or groups of sellers or producers who 
have actual or potential ability to deprive each other of significant levels of business.“ 
Thurman Indus. v. Pav ‘N Pak Stores, Inc. 875 F.2d 1369, 1374 (9* Cir. 1989) (citing 
Los Angeles Memorial Coliseum Comm’n v. National Football League, 726 F.2d 1381, 
1392-93 (9th Cir.), cert. denzed, 469 US.  990, 83 L. Ed. 2d 331, 105 S.Ct. 397 (1984)). 
Relevant factors to consider in defining the boundaries of a submarket include “industry 
or public recognition of the submarket as a separate economic entity, the product’s 
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peculiar characteristics and uses, unique production facilities, distinct customers. distinct . .  
pnces, sensitivity to price changes, and specialized vendors.” Brown Shoe Company v. 
United States, 370 U.S. 294, 325 (1962)’ 

Dial up internet service has different characteristics than high speed internet 
service. Customers of dial-up service must either incur the expense of an additional line 
or undergo the considerable inconvenience of not being able to use their internet and 
phone service at the same time. In addition, the quality of DSL is materially superior to 
that of dial-up service. Also, dial up service is less expensive than high speed internet. 
Given these substantial distinctions, it is unlikely that customers interested in, or already 
receiving, DSL service may be persuaded to settle for, or return to, dial-up service. It is a 
policy question as to how the Commission must weigh the factors in order to define the 
relevant market. Because of the differences in characteristics, price and customers 
between dial up semce and high speed internet service, the Commission concludes that 
dial up service does not have the actual or potential ability to deprive high speed internet 
providers of significant levels of business. Therefore, the Commission finds that the 
relevant market for evaluating whether BellSouth has market power should not include 
dial up service. 

The differences between DSL and other forms of high speed internet access are 
not substantial enough to warrant defining DSL as its own market. The Commission 
finds that the appropriate market to examine is the high speed internet market. 

The next step in determining whether BellSouth has sufficient economic power is 
to examine what it means to have such power. An illegal tying arrangement involves the 
ability to force a customer into buying a product or service that the customer does not 
want or would have preferred to purchase elsewhere. Jefferson Parish Hospital District 
No. 2 et al v. Hvde, 466 US. 2 (1984). BellSouth has argued that in order to have market 
power a company must possess a fifty percent share of the relevant market. (BellSouth 
Brief, p. 45). For support of this position, BellSouth cites to the eleventh circuit decision 
in Bailey v. Allgas. Inc., 284 F.3d 1237 (1lth Cir. 2000). However, the Bailey court 
states that “a market share at or less than 50% is inadequate as a matter of law to 
constitute monopoly power.” w, at 1250. (emphasis added). It is not necessary to 
demonstrate monopoly power or even a dominant position throughout the market for 
there to be sufficient economic power with respect to a tying claim. Fortner Enterprises, 
h c .  v. United States Steel Corp., 394 US. 495, 502 (1969) Therefore, the decision in 

does not require that MCI demonstrate that BellSouth possesses a fifty percent 
share of the high speed internet market in Georgia. 

BellSouth also relies upon Rebel Oil Company v. Atlantic Richfield CO., 51 F.3d 
1421 (9” Cir. 1995). As in m, the Rebel Oil Court holds that numerous cases have 

Wlnle Brown Shoe mvolved a vertical merger case, the issue of defining the relevant market is 
comparable and those same or substantially simlar consideratmu have been employed in tymg cases 
E.T Banvick Industnes. Inc. v. Walter E. Heller & Co., 692 F. Supp. 1331 (N.D.Ga. 1987); 
m t e .  Inc. v. Amencan Hosuital Suuulv Corn., 723 F.2d 495 (6” Cir. 1983); Heatransfer Corn. v. 
Volkswagenwerk. A. G ,553 F 2d 964 (5” CU. 1977) 
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held that a market share of less than fifty percent is presumptively insufficient when 
addressing claims of actual monopolizutzon. Rebel Oil, at 1438. (emphasis added). The 
Court continues that courts have found a thirty percent market share to be insufficient to 
establish market power in an attempted monopoly case. Id. This observation has been 
made by other courts as well. See, e.g., Commercial Data Servers, Inc. v. IBM, 262 F. 
Supp. 2d 50,74, (S.D.N.Y. 2003); Sea-Land Serv. v. Atlantic Pac. Int’l, 61 F. Supp. 2d 
1092, 1099 (D.Haw. 1999); Wilson v. Mobil Oil COT., 940 F. Supp. 944,949 (E.D.La. 
1996). In Sea-Land, the Court determined that it was a question of fact for the jury 
whether a company with a thirty-three percent market share had market power. 
&ad, at 11  00. The Commission finds that the Rebel Oil decision does not indicate that 
the benchmark for determining market power in this docket should be a fifty percent 
market share. The Commission will take guidance from other courts that a market share 
of thirty percent or less is presumptively not sufficient to demonstrate market power. 

The first step in determining BellSouth’s share of the high speed internet market 
111 Georgia is to establish DSL’s share of this market. This percentage together with 
deterrnimng BellSouth’s share of the Georgia DSL lines will produce BellSouth’s share 
of the high speed internet market in Georgia. As of December 2001, DSL maintamed a 
41.1 percent share of Georgia high speed lines. (MCI Exhibit 5). This figure compared 
to a 37.1 percent share for cable modems. BellSouth’s percentage of the DSL 
market as of December 2001 was introduced into evidence as BellSouth’s trade secret 
Exhibit 14. By takmg BellSouth’s percentage of the DSL lines in Georgia and 
multiplying that number by DSL’s share of the high speed internet market, it is possible 
to determine BellSouth’s percentage of the relevant market4 The result of this 
multiplication is a share that is significantly higher than thirty percent. By June of 2002, 
DSL’s share of the high speed market had increased to 46.5 percent, and DSL had 
captured 71.1 percent of the growth within this market over the mtervening six months. 
(MCI Exhibit 5). It is reasonable to conclude, although not required for the purpose of 
this showing, that given BellSouth’s substantial majority of Georgia’s DSL lines, 
BellSouth’s share of the high speed internet market would have increased over the six 
month time period to an even higher percentage. 

BellSouth criticized the FCC data on the gounds that it only addressed facilities- 
based providers and that the data is self-reported. (BellSouth Brief, p. 44). The 
discussion of the number of lines not reflected in the FCC Report focused upon general 
observations and did not include any specific numbers, or even ranges of numbers, as to 
how this alleged gap in the data may impact BellSouth’s share of the market. (Tr. 337- 
338). While MCI has the burden in this docket, MCI met this burden as to this issue 
through the data on the number of DSL lines, as compared to cable lines, in Georgia and 
BellSouth’s share of those lines. In rebutting this evidence, BellSouth must be required 
to do more than merely raise potential problems with the data without providing an idea 

The source for the data on MCI’s Exhibit 5 was FCC high speed internet access reports. 
BellSouth’s precise market share percentage of the high speed internet market for the time period 

discussed cannot be stated wthout reveahg information from whch it would be possible to calculate 
BellSouth’s share of the DSL lines in Georgia This percentage has been declared trade secret. 

4 
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as to how or whether this potential problem would impact the question of whether it share 
is above a minimum threshold for a finding of market power. Moreover, given that 
BellSouth’s share of the relevant market is significantly over thirty percent it is unlikely 
that the lines not included in the FCC data would impact the conclusion that BellSouth 
has an adequate market share to make it a question of fact as to whether it has market 
power. The Commission is similarly not persuaded by BellSouth’s argument that the 
data is less reliable because it is self-reported. Reliance upon self-reported data is 
consistent with other telecommunication proceedings before the Commission, such as its 
generic cost dockets. The Commission concludes that BellSouth’s share of the Georgia 
high speed internet access market is above the minimum threshold for a demonstration of 
market power. 

A market share of greater than thirty percent does not translate uniformly to a 
showing of market power. Courts have identified other considerations that are relevant to 
the inquiry. The United States Supreme Court has held that “the question is whether the 
seller has some advantage not shared by his competitors in the market for the tying 
product.” United States Steel Corn. v. Fortner Enterurises. Inc., 429 U.S. 610 (1977). 
MCI witness, Joseph Gillan testified that because of BellSouth’s position as the 
incumbent it had an advantage in the DSL market over other competitive local exchange 
companies (“CLECs”) in Georgia. 

Quite frankly, I think it’s pretty obvious that the reason that 
BellSouth has a completely different DSL penetration than 
anyone else is the fact that they started out with t h s  
inherited position and that this DSL position -- true, they 
built it up, but they built it up as a compliment (sic) to a 
voice position that is an inhentance of prior government 
policy. 

So I think it’s important that that explanation, that 
consumers are made better off because they deny it, other 
people go out and replicate this, is inherently false. 
Nobody has the Georga market position that BellSouth has 
and to the extent they used that to develop their DSL 
footprint, which is their own testimony, then you shouldn’t 
expect that somebody else is going to be able to put it 
together either. 

(Tr. 165). 

The above testimony accurately distinguishes between BellSouth’s position and the 
position of CLECs. The Commission concludes that BellSouth did have an advantage 
over CLECs in establishing a DSL network and competing in the high speed internet 
market. 
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The Commission also finds that while high speed internet, and not DSL, is the 
relevant market, the Commission is not precluded from considering the evidence that 
illustrates the direction of the internet market in Georgia. The evidence indicates that 
DSL is capturing most of the growth in the high speed internet market. (MCI Exhibit 5) .  
The Commission concludes from this evidence that BellSouth’s power in having an 
overwhelming majority of the DSL lines in Georgia is greater than it would be if DSL 
was not expanding its lead over cable in the relevant market. 

The Commission concludes for all of these reasons that BellSouth has market 
power in the Georgia high speed internet market. 

The final element for an unlawful tying arrangement is to demonstrate 
“involvement of a ‘not insubstantial’ amount of interstate commerce in the market of the 
tied product.” Tic-X-Press. Inc. v. O m  Promotions Co., 815 F.2d. 1407, 1414 (11” Cir. 
1987). As explained in Jefferson Parish, under an invalid tying arrangement, a buyer is 
coerced into making a decision that it would rather not make, including buying a product 
that the buyer would have preferred to purchase elsewhere on different terms. Jefferson m, 466 U.S. at 12. The United States Supreme Court has explained that in 
determining whether this criteria exists, “the controlling consideration is simply whether 
a total amount of business, substantial enough in terms of dollar-volume so as not to be 
merely de minimis, is foreclosed to competitors by the tie.” Fortner Enterprises, Inc., 394 
US.  at 501 (1969). 

MCI provided evidence that it received more than 4,900 DSL rejects relating to 
more than 4,056 customer telephone numbers. (Tr. 38-39, 75). After BellSouth altered 
its systems, more than 2,000 DSL customers were migrated to MCI that previously would 
have been rejected and returned to BellSouth. (Tr. 59). In addition, MCI presented 
testimony that it informs potential customers that they cannot migrate to MCI if they wish 
to maintain their DSL service. (Tr. 26, 39). Therefore, in addition to the substantial 
number of customers that have actually been rejected, there are others that are informed 
on the front end of the problems with switching away from BellSouth’s voice service. 
The Commission concludes that BellSouth’s policy has a greater than de minzmzs impact, 
and involves a “not insubstantial” amount of interstate commerce. 

BellSouth argues that MCI has not demonstrated that it has charged more for the 
services together than it could have if the services were sold separately. (BellSouth Brief, 
p. 46). The United States Supreme Court has held that the question is whether “the seller 
has the power to raise prices, or impose other burdensome terms such as a tie-in, with 
respect to any appreciable number of buyers within the market. Fortner Enterprises Inc., 
394 U.S. at 504. (emphasis added). Customers that wish to select a different provider for 
local voice service are coerced to receive voice service from BellSouth because otherwise 
they will not be able to receive BellSouth’s DSL service. These particular customers 
believe that voice service at MCI, instead of BellSouth, is the better deal. They are not 
able to take advantage of what they view as the better deal without losing their DSL 
service. This condition is the burdensome term referenced in m. This condition 
also directly relates to the court’s identification in Jefferson Parish of the “essential 

Cornsston Order 
Docket No. 11901-U 

Page 14 of 20 



characteristic” of an invalid tying claim. The customer is coerced into buying a service 
that it “preferred to purchase elsewhere on different terms.” Jefferson Parish, 466 U.S. at 
12. 

It is difficult to separate h s  coercion from the demonstration that a company has 
charged more for its tied products than it otherwise could. Presumably, a BellSouth 
customer would consider the price of the voice service when deciding which provider to 
select. There was no evldence that the customers that selected MCI, were rejected 
because they had BellSouth’s DSL service and returned to BellSouth’s voice service were 
offered any discount in their service to induce them to stay. Customers that did not want 
to purchase BellSouth’s voice service at the price it was offered ended up doing just that 
because the customer did not want to lose its DSL service. A customer that receives 
voice service from BellSouth at a certain price only because it is tied to DSL service is 
paying BellSouth more than he or she would be willing to if not for the tying 
arrangement. If BellSouth offered voice service at that same price without the tying 
arrangement in place, the evidence shows that a significant number of customers would 
have chosen to receive voice semce from MCI. This is not to say that price was the only 
factor that inspired the customer to choose MCI’s voice service ( it is not even to say that 
MCI’s voice service was less expensive than BellSouth’s), it is only to say that price is a 
factor in the selection process. Instead of offering a more competitively priced voice 
service to maintain its share of the local voice market, BellSouth’s policy attempts to 
insulate its voice service from the competition that might drive prices down. 

The purpose of such a policy can only be so that BellSouth can charge more for 
the services together than it could apart. The evidence indicates that it could not maintain 
the same number of voice customers at the price it charges for the service if the service 
was not tied to its DSL service. 

For the reasons stated above, the Commission concludes that BellSouth’s policy 
of requiring customers to receive its voice service in order to receive its DSL service 
constitutes an illegal tying arrangement in violation of O.C.G.A. 5 46-5-169(4). 

2. Anticompetitive Act or Practice 

The second violation of the State Act alleged by MCI is that BellSouth’s policy 
of requiring customers to purchase its voice service in order to receive its DSL semce 
constitutes an anticompetitive act or practice in violation of O.C.G.A. 3 46-5-169(4). 
This code section prohibits BellSouth from engaging in “any anticompetitive act or 
practice including but not limited to price squeezing, price discrimination, predatory 
pricing, or tying arrangements, as such terms are commonly applied in antitrust law.” 
The tying arrangement is an example of a prohibited anticompetitive act; however, the 
statute makes clear that the expressly stated examples are not exhaustive of the types of 
activity that can be found to violate the statute. Therefore, even if this Commission had 
not found that BellSouth’s policy constituted an unlawful tying arrangement as that term 
is commonly applied in antitrust law, the Commission could still conclude that the policy 
was anticompetitive in violation of this code section. The Georgia legislature has 
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provided the Commission with discretion in interpreting what constitutes an 
anticompetitive act or practice for the purposes of this statute. Not all conduct that will 
benefit the incumbent provider or help the incumbent maintain its share of the local voice 
market is anticompetitive. For guidance, the Commission looks to how courts have 
explained the anticompetitive effects of invalid tying arrangements. If the tie is used to 
impair competition on the ments and insulate a potentially inferior product from 
competition, then such an arrangement could create bamers to competition in the market 
for the tied product. Jefferson Parish, 466 US. at 14. If a policy has no justification 
other than to maximize profits by chilling competition and removing choices from 
consumers then such a policy should be deemed anticompetitive. 

In arguing that BellSouth’s policy is anticompetitive as a general matter, MCI 
points out that BellSouth is willing to refuse an option to customers even at the risk of 
losing the customer. (MCI Bnef, p. 12). MCI claims that BellSouth is using its dominant 
position in the DSL market to protect its monopoly voice profits. a. at 14. BellSouth is 
technically capable of providing the DSL service to an MCI voice customer. At one 
point, voice customers of other CLECs received BellSouth’s DSL service. (Tr. 499). 
Dunng ths  time BellSouth did not expenence any ordering and provisioning or 
maintenance and repair problems that it was unable to handle. (Tr. 501-502). The 
potential harm from BellSouth’s policy is that as its DSL service grows, it will be able 
“to seal off more and more Georgia consumers from the benefits of local competition.” 
(MCI Brief, p. 14). 

The apparent motivation behind BellSouth’s policy is to maintain its voice 
customers by denying them options in a separate market. The customers do not receive a 
benefit from being denied this option. In fact, they are harmed by being denied the 
option of receiving BellSouth’s DSL service and another provider’s voice service. While 
BellSouth will inevitably lose some DSL customers because of this policy, the only 
reasonable assumption is that BellSouth believes that it will keep enough voice customers 
that would have otherwise departed for a preferred CLEC that BellSouth will still come 
out ahead financially. This policy then insulates BellSouth’s voice service from 
competition because customers that would like to switch to a preferred CLEC for voice 
service have a disincentive to do so. 

BellSouth points to alternatives available to MCI, such as resale, cable modems, 
MCI’s own DSL service and line splitting. As a preliminary observation, BellSouth’s 
arguments do not ring true on this point. If BellSouth believed that customers would 
pursue these other options, then it could not afford to continue its policy. The whole 
premise has to be that customers are not likely to leave BellSouth’s DSL service for these 
other options. The record reflects both the reasons why customers would want to avoid 
switching DSL providers and the limitations inherent in each of the options BellSouth 
raises. MCI witness, Ms. Lichtenberg, testified that switching out of BellSouth’s DSL 
service to another mode of high speed internet access would require “disconnecting the 
FastAccess service, obtaining a different DSL modem, and possibly having to pay early 
termination fees.” (Tr. 25). In addition, the customer would have to establish broadband 
service with a different provider, incur any connection fees, change his or her email 
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address and notify h s  or her contacts of that change. (Tr. 25). Ms. Lichtenberg also 
testifies that the most obvious reason for a BellSouth DSL customer not wanting to 
switch to another high speed internet provider is because the customer wanted to receive 
voice and DSL service over the same line. (Tr. 25). CUC argues that customers who 
have grown accustomed to BellSouth‘s DSL service are not likely to forfeit these features 
in order to switch to a preferred voice provider. (CUC Brief, p. 6). 

The limitations of the resale option were discussed in the tying analysis. Both of 
MCI’s witnesses described the lack of success that has been achieved in resale. Ms. 
Lichtenberg observed the failure of the strategy for companies that have tried to mms 
market resale. (Tr. 120). Mr. Gillan testified that resale was fundamentally flawed. (Tr. 
184). The Commission finds that the resale option is not a realistic alternative, and 
therefore, does not diminish the anticompetitive effects of BellSouth’s policy. 

The alternatives of cable modems, MCI’s DSL service and line splitting raise the 
same basic question and thus can be analyzed together. The question is whether the 
ability to look elsewhere for DSL service, or other modes of high speed internet access, 
means that BellSouth’s policy is not anticompetitive. MCI has argued that “given the 
current reality of the Georgia market,” that other providers offer DSL service does not 
impact the anticompetitive effect of BellSouth’s policy. (MCI Brief, p. 29). MCI again 
discusses the built-in advantage BellSouth has over other providers and the limitations in 
the size and scope of the offerings of other CLECs. Id. This argument is emphasized by 
the testimony of Mr. Gillan who argues, specifically in connection with the impracticality 
of MCI offering a competing package through line splitting, that “no carrier has been able 
to surmount the capital and operational barriers involved in providmg DSL service to 
Georgia consumers on anythmg approaching the scale of BellSouth’s FastAccess 
service.” (Tr. 138). In addition, MCI asserts that the emergence of alternative DSL 
services will not affect those customers that have already locked into BellSouth’s service 
and who will potentially incur expense and inconvenience in swtching providers. (Tr. 
41). CUC points out that since the FCC’s Line Sharing Order was released on December 
9, 1999, all three national DSL providers have filed for bankruptcy, and only Covad 
Communications Company has survived. (CUC Brief, p. 8, citing to MCI Complaint at 
3, 5) .  CUC also draws attention to a subtlety in BellSouth’s policy that is relevant to the 
issue of alternatives to BellSouth’s FastAccess. An end-user cannot migrate to UNE-P 
service with a CLEC and maintain its DSL service with any DSL provider that buys DSL 
service wholesale from BellSouth. Finally, CUC argues that 
regardless of any competitive broadband options, BellSouth is not relieved of its 
obligation under the law to not act in an anticompetitive manner. Id. at 14-16. 

(CUC Brief, p. 11). 

The Commission finds that the alternatives to BellSouth’s DSL service do not 
substantially diminish the anticompetitive impact of BellSouth’s policy on local voice 
competition, nor do they relieve BellSouth from its obligation to comply with the 
prohibition in O.C.G.A. 5 46-5-169(4) against anticompetitive acts and practices. 

W i l e  the Commission is not bound by decisions of other state commissions, it 
can be of assistance to review how this issue has been treated in other jurisdictions. The 
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Louisiana Public Service Commission (“LPSC”) found that BellSouth’s policy of 
requiring a customer to receive voice service from BellSouth in order to receive its DSL 
service was anticompetitive. In Re BellSouth s provision of ADSL Service to end-users 
over CLEC loops Pursuant to the Commission’s directive in Order U-22252-E, Order R- 
26173 (January 24, 2003). The LPSC determined that the 
anticompetitive effects of BellSouth’s policy were inconsistent with the LPSC’s policy to 
promote competition. (Louisiana Order, p. 6). The full title of the State Act under which 
MCI has in part filed its complaint in this docket is “The Telecommunications and 
Competition Development Act of 1995.” As indicated by this title, the framework of the 
State Act is structured to encourage competition in Georgia’s local telecommunications 
market. The Commission administers the State Act. Similar to the LPSC, the 
Commission has an interest in striking down anticompetitive policies. The LPSC also 
emphasized that there were no technical reasons as to why BellSouth could not offer its 
DSL service to a CLEC voice customer. Id. at 8. 

(“Louisiana Order”). 

In an arbitration proceeding, the Florida Public Service Commission (“FPSC”) 
ordered BellSouth to provide its FastAccess Internet Semce to customers that receive 
voice service from Florida Digital Network. In re: Petition by Florida Digital Network, 
Inc. for  arbitration of certain terms and conditions of proposed interconnection and 
resale agreement with BellSouth Telecommunications, Inc. under the 
Telecommunications Act of 1996, Final Order on Arbitration, Docket No. 010098-TP, 
Order No. PSC-02-0765-FOF-TP (Florida Public Service Commission, June 5, 2002) 
(“Florida Order”). The FPSC concluded that BellSouth’s policy unreasonably penalized 
customers who wished to receive BellSouth’s DSL service and voice service fiom the 
CLEC. The Commission agrees that BellSouth’s policy is 
punitive for such customers because it denies them an option without there being any 
legitimate technical or policy reason. The FPSC also found BellSouth’s policy to be 
inconsistent with the provision in Florida law that charges the FPSC with preventing any 
anticompetitive behavior. (Florida Order, p.11, citing FLA. STAT. ch. 364.01(g). MCI 
has brought this complaint under a Georgia statute that similarly prohibits 
anticompetitive acts or practices. O.C.G.A. 5 46-5-169(4). 

(Florida Order, p. 11). 

Whether BellSouth’s policy is anticompetitive in violation of the State Act 
involves a policy as well as legal decision by the Commission based on the evidence that 
it has before it. For the reasons addressed in this portion of the order, the Commission 
finds that BellSouth’s policy is anticompetitive in violation of O.C.G.A. 5 46-5-169(4). 
In sum, BellSouth uses the tying arrangement to insulate its voice service from 
competition by impairing the customer’s ability to choose its provider of local service. It 
would inhibit local voice competition for BellSouth to gain advantage over its current 
competitors in the local voice market because of the history of regulation in the industry. 
BellSouth’s argument that it should be rewarded for its decision to lead the pack in 
investing in a DSL network is misguided for two reasons. First, as previously discussed, 
the argument ignores BellSouth’s unique ability as a result of the industry’s regulatory 
history to invest in a Georgia DSL network of that scope and scale. Second, the 
argument is misguided because BellSouth is reaping the rewards of its decision to invest 
in a DSL network of broad scope and scale. This Commission’s decision is not telling 
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BellSouth that it cannot sell its DSL service. Nor is this Commission telling BellSouth 
that it cannot be compensated for selling its DSL senice. It is not even telling BellSouth 
what price to offer for its DSL service. All the Commission is telling BellSouth is not to 
refuse customers an option separate from voice service in an effort to preserve its 
monopoly share of the voice market and insulate its voice service from the effects of 
competition. Any implication that as a result of this order BellSouth would be 
discouraged from investing in innovative technology in the future appears wholly 
inconsistent with the record in this docket. The record reflects that BellSouth has an 
overwhelming majority of the DSL lines in Georgia and that DSL, despite a relatively 
late start, has overtaken cable modems in Georgia. 

While BellSouth’s policy has the same anticompetitive effect as courts have 
warned against in the context of tying arrangements, namely insulating a product or 
service from competition, O.C.G.A. 5 46-5-169(4) does not limit the prohibition on 
anticompetitive acts or practices to the confines of antitrust law. The phrase “as such 
terms are commonly applied in antitrust law” modifies the examples of anticompetitive 
acts or practices set forth in the statute. It does not limit the type of anticompetitive acts 
or practices that are prohibited. The Commission finds that BellSouth’s practice violates 
the prohibition set forth in O.C.G.A. 5 46-5-169(4) against anticompetitive acts or 
practices because it denies customers an option in a separate market for the purpose of 
preventing customers from exercismg unfettered choice for local telecommunications 
service. 

C. GENERAL FINDINGS AND CONCLUSIONS 

The Commission notes that either Count 1, related to the interconnection 
agreement, or Count 2,  related to state law, independent of the other count, would suffice 
to compel this Commission to order BellSouth to discontinue its policy. Moreover, either 
part of the count related to state law, illegal tyng or generally anticompetitive act or 
practice, independent of the other violation, would suffice to compel this Commission to 
order BellSouth to discontinue its policy. 

The Commission also notes that MCI testified that it would provide BellSouth 
access to the high frequency portion of its line without charging BellSouth for this access. 
(Tr. 170-171). The ordering of BellSouth to discontinue its policy is contingent upon 
MCI not imposing a charge on BellSouth for accessing the high frequency portion of the 
line that it leases from BellSouth. 

Finally, the Commission’s conclusions were based on the record before it. The 
Commission recognizes that the realities of the marketplace change. With that in mind, 
the Commission finds that it is prudent to conduct a review of the CLECs’ efforts to build 
out their own network with DSL capability and the impact on the marketplace. The 
Commission shall issue an order on the results of that review thirty months from the date 
of this order. 
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111. CONCLUSION AND ORDERING PARAGRAPHS 

The Commission finds and concludes that the issues presented to the Commission 
for decision should be resolved in accord with the terms and conditions as discussed in 
the preceding sections of this Order, pursuant to the terms of the parties’ interconnection 
agreements and Georgia’s Telecommunications and Competition Development Act of 
1995. 

WHEREFORE IT IS ORDERED, that BellSouth shall discontinue its policy of 
requiring that customers receive voice service from BellSouth in order to receive 
BellSouth’s DSL service. For the reasons stated herein, this policy is in violation of the 
parties’ interconnection agreements and in violation of O.C.G.A. 5 46-5-169(4). 

ORDERED FURTHER, that the Commission’s direction to BellSouth to 
discontinue its policy of requring that customer receive voice service from BellSouth in 
order to receive BellSouth’s DSL service is contingent upon MCI allowing BellSouth 
access free from any charge to the high frequency portion of the line leased from 
BellSouth. 

ORDERED FURTHER, that the Commission conduct a review of the CLECs’ 
efforts to build out their own network with DSL capability and the impact on the 
marketplace. The Commission shall issue an order on the results of that review thirty 
months from the date of this order. 

ORDERED FURTHER, that all findings, conclusions and decisions contained 
within the preceding sections of thls Order are adopted as findings of fact, conclusions of 
law, and decisions of regulatory policy of this Commission. 

ORDERED FURTHER, that any mohon for reconsideration, rehearing or oral 
argument shall not stay the effectiveness of this Order unless expressly so ordered by the 
Commission. 

ORDERED FURTHER, that jurisdiction over t h i s  proceeding is expressly 
retained for the purpose of entenng such further order or orders as this Commission may 
deem just and proper. 

The above by action of the Commission in Administrative Session on the 21st day 
of October, 2003. 

Reece McAlister 
Executive Secretary 

Robert B. Baker, Jr. 
Chairman 

Date: Date: 
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Communications, Inc. with BellSouth 1 

Telecommunications Act of 1996 1 

Petition for Arbitration of 1TC"DeltaCom ) Docket No. 
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Telecommunications, Inc. Pursuant to the ) "'/.o 
' [  ' 

200 

PETITION FOR ARBITRATION OF 1TC"DELTACOM %P 

A. INTRODUCTION 

1. 

COMES NOW, 1TC"DeltaCom Communications, Inc., d/b/a 1TC"DeltaCom (hereinafter 

"1TC"DeltaCom") by its undersigned attorneys, pursuant to Section 252(b) of the 

Communications Act of 1934, as amended in 1996 (the "Act")' and hereby petitions the 

Alabama Public Service Commission ("Commission") to arbitrate certain unresolved issues in 

the interconnection negotiations between 1TC"DeltaCom and BellSouth Telecommunications, 

Inc. ("BellSouth"). 

2. 

1TC"DeltaCom requests that the Commission invoke its authority to conduct an 

evidentiary hearing concerning the issues identified herein and any other unresolved issues as the 

Commission may deem appropriate and that 1TC"DeltaCom be granted the right to conduct 

discovery on BellSouth's positions in advance of such hearing? In support of this Petition, and 

' - See 47 U.S.C. 5 252@). 

1TC"DeltaCom requests that a schedule be established for the filing of testimony, 
exhibits, discovery requests, and responses thereto. 



carriers but not 1TC"DeltaCom. 

BellSouth Position: 

No. BellSouth is unable to agree to this proposal as there are circumstances (e g., 

collocation space not ready) which may delay provisioning and BellSouth cannot "hold" the 

facility 

35. 

Issue 24: 

Statement of the Issue: 

Rate and Provision of Performance Data (Att. 2 - 9.1.4.15; 11.3.2.3.) 

What should be the rate for Performance Data that BellSouth provides to 1TC"DeltaCom 

regarding customer line, traffic charactenstics, and other information? Should BellSouth be 

required to provide Performance Data for customer line, traffic characteristics and Common 

(Shared) Transport? 

1TC"DeltaCom Position: 

The rates should be as specified in Anachment 11. The existing contract required such 

Performance Data. 

BellSouth Position: 

Unclear. BellSouth is reviewing this issue. 

36. 

Issue 25: Provision of ADSL Where 1TC"DeItaCom is the UNE-P local provider (Att. 

2 - 8.4) 

Statement of the Issue: 

Should BellSouth continue providing the end user ADSL service where 1TC"DeltaCom 

provides UNE-P local service to that same end user on the same line? 

17 



1TC"DeltaCom Position: 

Yes. BellSouth should not be permitted to tie local service to its ADSL service. 

BellSouth Position. 

No. 

37 

Issue 26: 

Statement of the Issues: 

Local Switching - Line Cap & Other restrictions (Att. 2 - 9.1.3.2; 9.1.2) 

Should the Agreement include language that prevents BellSouth from imposing 

restrictions on 1TC"DeltaCom's use of local switching? Should BellSouth provide local 

switching at market rates where it is not required to provide local switching as a UNE? What 

should be the market rate? 

1TC"DeltaCorn Position: 

The existing agreement states that except as otherwise required, BellSouth will not 

impose restrictions on 1TC"DeltaCom's use of local switching unless BellSouth can demonstrate 

harm to its network 

BellSouth Position: 

No. 

38. 

Issue 27: 

1TC"DeltaCom's CIC (Att. 2 - 9.1.7) 

Statement of the Issue: 

Treatment of Traffic associated with Unbundled Local Switching but using 

18 
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s .  BEFORE THE 
MISSISSIPPI PUBLIC SERVICE COMMISSION . : 

In Re: ) 
I -  

1' : ,  ,'. / .__ ~. 1 i '  ; 1 
Petition for Arbitration of 1TC"DeltaCom ) Docket No. *_"I 

Communications, Inc. with BellSouth 1 

Telecommunications Act of 1996 1 
Telecommunications, Inc. Pursuant to the ) 

PETITION FOR ARBITRATION OF 1TC"DELTACOM 

A. INTRODUCTION 

1. 

COMES NOW, ITC"De1taCom Communications, Inc., d/b/a 1TC"DeltaCom (hereinafter 

"1TC"DeltaCom") by its undersigned attorneys, pursuant to Section 252QJ) of the 

Communications Act of 1934, as amended in 1996 (the "Act")' and hereby petitions the 

Mississippi Public Service Commission ("Commission") to arbitrate certain unresolved issues in 

the interconnection negotiations between 1TC"DeltaCom and BellSouth Telecommunications, 

Inc. ("BellSouth"). 

2. 

1TC"DeltaCom requests that the Commission invoke its authority to arbitrate the issues 

identified herein and any other unresolved issues as the Commission may deem appropriate and 

that ITC^DeltaCom be granted the right to conduct discovery on BellSouth's positions as a part 

of such arbitration! In support of this Petition, and in accordance with 252QJ) of the Act, 

ITC"De1taCom states as follows: 

I - See 47 U.S.C. 5 252@) 

1TC"DeltaCom requests that a schedule be established for the filing of testimony, 
exhibits, dmovery requests, and responses thereto. 



BellSouth Position: 

Unclear. BellSouth IS renewing this issue. 

36. 

Issue 25: Provision of ADSL Where 1TC"DeltaCom is the UNE-P local provider (Att. 

2 - 8.4) 

Statement of the Issue: 

Should BellSouth continue providing the end user ADSL service where ITC"De1taCom 

provides UNE-P local seMce to that same end user on the same line? 

ITCADeltaCom Posihon: 

Yes. BellSouth should not be permitted to tie local service to its ADSL service 

BellSouth Position: 

No. 

37. 

Issue 26: 

Statement of the Issues: 

Local Switching - Line Cap 81 Other restrictions (Att 2 - 9.1.3.2; 9.1.2) 

Should the Agreement include language that prevents BellSouth from imposing 

restrictions on 1TC"DeltaCom's use of local switching? Should BellSouth provide local 

switching at market rates where it is not required to provide local switching as a UNE? What 

should be the market rate? 

ITCADeltaCom Position: 

The existing agreement states that except as otherwise required, BellSouth will not 

impose restnctions on 1TC"DeltaCom's use of local switching unless BellSouth can demonstrate 

harm to its network. 

18 
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BEFORE THE 

TENMESSFX REGULATORY AUTHORITY 

In Re: 1 
1 

Communications, Inc. with BellSouth ) 

Telecommunications Act of 1996 ) 

Petition for Arbitration of 1TC"DeltaCom ) Docket No. 

Telecommunications, Inc. Pursuant to the ) 

PETITION FOR ARBITRATION OF ITC"DELTAC0M 

A. INTRODUCTION 

1. 

COMES NOW, 1TC"DeltaCom Communications, Inc., d/b/a ITC"De1taCom (hereinafter 

"ITC"DeltaCom") by its undersigned attorneys, pursuant to Section 252(b) ofthe Communications 

Act of 1934, as amended in 1996 (the "Act")' and hereby petitions the Tennessee Regulatory 

Authority ("'I") to arbitrate certain unresolved issues in the interconnection negotiations between 

1TC"DeltaCom and BellSouth Telecommunications, Inc. ("BellSouth"). 

L. 

1TC"DeltaCom requests that the TRA invoke its authority to conduct an evidentiary hearing 

concerning the issues identified herein and any other unresolved issues as the TRA may deem 

appropriate and that 1TC"DeltaCom be granted the right to conduct discovery on BellSouth's 

positions in advance of such hearing? In support of this Petition, and in accordance with 252(b) of 

the Act, 1TC"DeltaCom states as follows: 

I 

' 
* 
exhibits, discovery requests, and responses thereto. 

- See 47 U.S.C. 8 252(b). 

1TC"DeltaCom requests that a schedule be established for the filing of testimony, 



I I / /  
- I  

.- 

1TC"DeltaCom Position: 

The rates should be as specified in Attachment 11. The existing contract required such 

Performance Data. 

BellSouth Position: 

Unclear. BellSouth is reviewing this issue. 

36. 

Issue 25: 

2 - 8.4) 

Statement of the Issue. 

Provision of ADSL Where 1TC"DeltaCom is the UNE-P local provider (AM. 

Should BellSouth continue providing the end user ADSL service where ITCADeltaCom 

provides UNE-P local service to that same end user on the same line? 

1TC"DeltaCom Position: 

Yes. BellSouth should not be permitted to tie local service to its ADSL service. 

BellSouth Position: 

NO. 

37. 

Issue 26: 

Statement of the Issues: 

Local Switching - Line Cap & Other restrictions (Att. 2 - 9.1.3.2; 9.1.2) 

Is the line cap on local switching in certain designated MSAs only for a particular 

customer at a particular location? Should the Agreement include language that prevents 

BellSouth fiom imposing reshictions on 1TC"DeltaCom's use of local switching? Should 

BellSouth provide local switching at market rates where it is not required to provide local 

switching as a UNE? What should be the market rate? 
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